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U.S. Customs Service 


Treasury Decisions 


(T.D. 91-48) 


COUNTRY-OF-ORIGIN MARKING REQUIREMENT ON FROZEN 
PRODUCE PACKAGES; REVOCATION OF RULING AND 
REQUEST FOR COMMENTS REGARDING EFFECTIVE DATE 
FOR CHANGE IN PRACTICE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Revocation of ruling letter and solicitation of public com- 
ments. 


SUMMARY: On February 27, 1991, the U.S. Court of International 
Trade, per Judge Musgrave, issued its decision in Norcal/Crosetti Foods, 
Inc., et al. v. U.S. Customs Service, et al., Slip Op. 91-12, 758 F.Supp. 729, 
acase which concerned the country of origin marking of frozen produce. 
The court found that marking placed on the rear panel of imported fro- 
zen produce packages was neither located in a conspicuous place nor set 
forth as legibly as the nature of the containers would permit, as required 
by statute. The court also determined that in order to be in compliance 
with the statutory requirements the country of origin marking for fro- 
zen produce must be placed on the front panel of the package. The court 
remanded the matter to Customs with directions to issue a new ruling 
within 90 days of February 27, 1991 (not later than May 28, 1991), that 
revoked any Customs decisions or rulings not in accordance with the 
court’s decision. This document constitutes the mandated corrective 
ruling and solicits comments concerning the date the country of origin 
marking change for frozen produce packages should be made effective. 


DATE: Comments (preferably in triplicate) must be received on or be- 
fore July 29, 1991. 


ADDRESS: Written comments may be submitted to and inspected at 
the Regulations and Disclosure Law Branch, U.S. Customs Service 
Headquarters, Room 2119, 1301 Constitution Avenue, N.W., Washing- 
ton, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Gregory R. Vilders, Of- 
fice of Regulations and Rulings, (202)566-2938. 
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SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The marking statute, section 304 of the Tariff Act of 1930, as amended 
(19 U.S.C. 1304), provides that, unless excepted, every article of foreign 
origin (or its container) imported into the U.S. shall be marked in a con- 
spicuous place as legibly, indelibly and permanently as the nature of the 
article (or its container) will permit in such a manner as to indicate to 
the ultimate purchaser the English name of the country of origin of the 
article. Part 134, Customs Regulations (19 CFR Part 134), implements 
the country of origin marking requirements and exceptions of 19 U.S.C. 
1304. With regard to the conspicuousness and legibility requirements, 
section 134.41(b), Customs Regulations (19 CFR 134.41(b)), provides 
that the ultimate purchaser in the U.S. must be able to find the marking 
easily and read it without strain. 

On May 9, 1988, Norcal/Crosetti Foods, Inc., a California packager of 
frozen produce, and others requested a ruling regarding the con- 
spicuousness of country of origin markings on packages of imported fro- 
zen produce. It was the requesters’ position that imported frozen 
produce packages were neither conspicuously marked, in that the loca- 
tion of the marking was not on the front of the package, nor were the 
markings employed easily found, in that the lettering was not at least as 
prominent as the lettering of the product description and/or appear in a 
type style or color vividly contrasting with the rest of the front panel. 
Customs Headquarters denied the ruling request (HRL 731830 dated 
November 21, 1988), stating that the industry practice of marking the 
country of origin on the back panel usually near the nutritional infor- 
mation and the expiration date of food products satisfied the require- 
ments of 19 U.S.C. 1304 and 19 CFR Part 134. 

Following Customs denial of the ruling request, Norcal brought suit, 
which was subsequently decided by the U.S. Court of International 
Trade. The court, per Judge Musgrave, found that the present practice 
of marking the country of origin on the rear panels of frozen produce 
packages was neither conspicuous nor as legible as the nature of the 
packages would permit, as customers were unable to scan the labels as 
easily as they could those on dry goods of other produce that was not fro- 
zen, because the packages were frozen and “cold to the touch.” The 
court held that, to be conspicuous, the country of origin marking for 
such merchandise must be located on the front panel of the package and 
must be marked in a type size and style so as to be conspicuous. On re- 
manding the matter to Customs for action in compliance with the deci- 
sion, the court directed Customs to submit a new ruling letter to the 
court not later than 90 days from the date of the order (February 27, 
1991). 


STATEMENT OF PosITION 


The U.S. Customs Service has filed a Notice of Appeal with the U.S. 
Court of Appeals for the Federal Circuit (April 25, 1991). However, in 
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order to comply with the court’s order regarding issuing a new ruling 
letter in this matter, Customs hereby adopts those findings and deter- 
minations made by the court in Norcal, subject to such modifications as 
may be directed by the appellate court, concerning the proper location of 
and the type size and style to be employed in marking the country of ori- 
gin on frozen produce packages. 


EFFECT ON Previous Customs RULINGS 


Customs Headquarters Ruling Letter (HRL) 731830 dated November 
21, 1988, which held that the country of origin marking on packages of 
imported frozen produce need not appear on the front panel of the pack- 
age, is revoked. Although we are unaware of any other rulings which are 
not in accordance with the court’s decision, parties may seek clarifica- 
tion regarding the continued viability of any ruling which they believe 
may be inconsistent with the Norcal decision. 


COMMENTS 


Because of the unique circumstances of this case, Customs has not 
previously had the opportunity to consider comments from interested 
persons regarding the impact this new marking requirement may have 
on importers of frozen produce and how much time is reasonably needed 
to comply. Accordingly, before implementing this country of origin 
marking policy for frozen produce packages, and mindful of Judge Res- 
tani’s comments in National Juice Products Association v. United 
States, 10 CIT 48, 66, 628 F.Supp. 978 (1986), regarding the propriety of 
seeking comments from interested parties concerning the effective date 
of policy changes which have a significant impact on an entire industry, 
Customs seeks public comment as to when this marking change should 
be implemented. 

Before making a determination on this matter, Customs will consider 
any written comments timely submitted respecting the earliest practi- 
cable implementation date for the requirement that the country of ori- 
gin marking on imported frozen produce packages must be located on 
the front panel of the package and must be marked in a type size and 
style so as to be conspicuous. Prior to that date, importers may continue 
to enter frozen produce marked in accordance with the existing industry 
practice. Comments submitted will be available for public inspection in 
accordance with the Freedom of Information Act (5 U.S.C. 552), § 1.4, 
Treasury Department Regulations (31 CFR 1.4), and § 103.11(b), Cus- 
toms Regulations (19 CFR 103.11(b)), between 9 a.m. and 4:30 p.m. on 
normal business days, at the Regulations and Disclosure Law Branch, 
Room 2119, U.S. Customs Service Headquarters, 1301 Constitution 
Avenue, N.W., Washington, D.C. 20229. Following a careful review of all 
the issues raised, another Federal Register Notice will be published 
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announcing the date the country of origin marking scheme for frozen 


MICHAEL H. Lang, 
Acting Commissioner of Customs. 


produce packaging will be effective. 


Approved: May 23, 1991. 
PETER K. NUNEZ, 
Assistant Secretary of the Treasury. 


[Published in the Federal Register, May 28, 1991 (56 FR 24115)] 


1 RE RTI 


(T.D. 91-49) 
SYNOPSES OF DRAWBACK DECISIONS 


The following are synopses of drawback authorizations issued March 
6, 1989, to February 26, 1991, inclusive, pursuant to Subpart C, Part 
191, Customs Regulations. 

In the synopses below are listed for each drawback rate approved un- 
der 19 U.S.C. 1313(b), the name of the company, the specified articles on 
which drawback is authorized, the merchandise which will be used to 
manufacture or produce these articles, the factories where the work will 
be accomplished, the date the statement was signed, the basis for deter- 
mining payment, the Regional Commissioner to whom the rate was for- 
warded or issued by, and the date on which it was issued. 

Date: May 24, 1991. 

File: DRA-1-09 

223183 
Marvin M. AMERNICK, 
(For John Durant, Director, 
Commercial Rulings Division.) 


(A) Company: Atochem North America, Inc. 

Articles: Nylon 11—pellet & powder (RILSAN®); Nylon 12—pellet & 
powder (RILSAN®); Nylon 11—colored/pigmented (RILSAN®); Ny- 
lon 6/6-6 copolymers (EM 067 HSP); Copolyamides (Platamid®); 
Polyether block amides (PEBAX®); Monofilaments (Plataril®) 

Merchandise: 11 amino undecanoic acid (monomer 11); lauryl lactam, 
normal & hydrogenated (monomer 12); nylon (powder or granular 
form (BMFO, BMNO)); butyl benzene sulfonamide (BBSA plas- 
ticizer); BMN black concentrates (NM 15 nylon 11 black concen- 
trate); polytetramethylene glycol (PTMG); polytetra-hydrofuran 
(PTHF); caprolactam; AH salt (nylon 6/6 salt); irganox (irganox 1010) 

Factory: Birdsboro, PA 

Statement signed: September 13, 1990 
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Basis of claim: Used in 

Rate issued by RC of Customs in accordance with § 191.25(b)(2): New 
York, October 17, 1990 

Revokes: T.D. 88-76-F to cover a change in name from ATOCHEM, INC. 


(B) Company: Borden Chemicals and Plastics (Limited Partnership) 

Articles: Vinyl chloride (VCM); polyvinyl chloride resin (PVC) 

Merchandise: Ethylene dichloride 

Factories: Geismar, LA; Illiopolis, IL 

Statement signed: November 1, 1990 

Basis of claim: Used in, with distribution to the products obtained in ac- 
cordance with their relative values at the time of separation 

Rate forwarded to RC of Customs: New York, February 4, 1991 


(C) Company: Bristol-Myers Squibb Co. 

Articles: Sodium phenoxy acetate 

Merchandise: Phenoxyacetic acid 

Factory: East Syracuse, NY 

Statement signed: June 7, 1990 

Basis of claim: Used in 

Rate issued by RC of Customs in accordance with § 191.25(b)(2): New 
York, July 25, 1990 

Revokes: T.D. 90-84-E to cover a change in name from Bristol-Myers Co. 


(D) Company: C. & T. Refinery, Inc. 
Articles: Refined bleached deodorized peanut oil 
Merchandise: Crude peanut oil 


Factory: Charlotte, NC 

Statement signed: October 12, 1990 

Basis of claim: Used in, with distribution to the products obtained in ac- 
cordance with their relative values at the time of separation 

Rate forwarded to RC of Customs: New York, February 4, 1991 


(E) Company: Chevron Chemical Co. 

Articles: Low and high density polyethylene 

Merchandise: Ethylene, butylated hydroxy ethyl benzene (BHEB); 
methyl acrylate 

Factories: Orange & Baytown, TX 

Statement signed: February 28, 1990 

Basis of claim: Appearing in 

Rate forwarded to RCs of Customs: Houston & Long Beach (San Fran- 
cisco Liquidation), January 16, 1991 


(F) Company: Che ron Chemical Co. 

Articles: Finished »il additives and components 

Merchandise: OLOA 2564B (PIBSA) 

Factory: Belle Chasse, LA 

Statement signed: December 14, 1990 

Basis of claim: Used in 

Rate forwarded to RCs of Customs: Houston & Long Beach (San Fran- 
cisco Liquidation), February 12, 1991 
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(G) Company: Chevron International Oil Co., Inc. 

Articles: Intermediate marine fuel oils 

Merchandise: Residual and distillate oils 

Factories: @its agents operating under T.D.s 55027(2) and/or 55207(1) 

Statement signed: December 12, 1990 

Basis of claim: Used in 

Rate forwarded to RCs of Customs: Houston & Long Beach (San Fran- 
cisco Liquidation), February 22, 1991 


(H) Company: Citrus World, Inc. 

Articles: Orange and grapefruit beverage 

Merchandise: Concentrated orange juice for manufacturing 
Factory: Lake Wales, FL 

Statement signed: November 9, 1990 

Basis of claim: Used in 

Rate forwarded to RC of Customs: Miami, February 1, 1991 


(I) Company: Cyprus Foote Mineral Co. 

Articles: Butyllithium 

Merchandise: Buty] chloride 

Factory: New Johnsonville, TN 

Statement signed: June 7, 1990 

Basis of claim: Used in, with distribution to the products obtained in ac- 
cordance with their relative values at the time of separation 

Rate issued by RC of Customs in accordance with § 191.25(b)(2): New 
York, August 14, 1990 

Revokes: T.D. 87-103-K to cover a change in name from Foote Mineral 
Co. 


(J) Company: Everfresh, Inc. 

Articles: Reconstituted orange juice 

Merchandise: Concentrated orange juice for manufacturing 

Factories: Warren, MI; Franklin Park, IL 

Statement signed: June 14, 1990 

Basis of claim: Appearing in 

Rate issued by RC of Customs in accordance with § 191.25(b)(2): Los 
Angeles (San Francisco Liquidation), July 2, 1990 

Revokes: T.D. 89-42-H to cover a change in name from EverF resh Juice 
Co., and an additional factory 


(K) Company: Gulf States Steel, Inc. 

Articles: Steel plates; hot rolled bands, sheet and strip; cold rolled and 
hot dipped galvanized sheet and strip steel 

Merchandise: Steel slabs and ingots 

Factory: Gadsden, AL 

Statement signed: October 26, 1990 

Basis of claim: Used less valuable waste 

Rate forwarded to RC of Customs: New Orleans, February 11, 1991 
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(L) Company: Hoffmann-La Roche Inc. 

Articles: Rocoat® Riboflavin 33 1/3% 

Merchandise: Roviflav (crude riboflavin) 

Factories: Nutley & Belvidere, NJ 

Statement signed: November 21, 1990 

Basis of claim: Used in 

Rate forwarded to RC of Customs: New York, January 16, 1991 


(M) Company: Hoffman-La Roche Inc. 

Articles: Rocoat® Riboflavin 33 1/3% 

Merchandise: Riboflavin U.S.P. 

Factories: Nutley & Belvidere, NJ 

Statement signed: November 21, 1990 

Basis of claim: Used in 

Rate forwarded to RC of Customs: New York, January 16, 1991 


(N) Company: Hoffman-La Roche Inc. 

Articles: Rovimix® E 50% Adsorbate 

Merchandise: Isophytol 

Factories: Nutley & Belvidere, NJ 

Statement signed: December 14, 1990 

Basis of claim: Used in 

Rate forwarded to RC of Customs: New York, January 16, 1991 


(O) Company: Huntsman Chemical Corp. 

Articles: Polystyrene beads, pellets, granules, lumps, fines, and expand- 
able polystyrene 

Merchandise: Liquid styrene monomer 

Factories: Belpre, OH; Chesapeake, VA; Peru, IL; Rome, GA; Bayport, 
TX 

Statement signed: January 10, 1989 

Basis of claim: Appearing in 

Rate forwarded to RC of Customs: New York, March 6, 1989 

(P) Company: Magnox Pulaski Inc. 

Articles: Magnetic iron oxide; cobalt ferrite 

Merchandise: Cobalt sulfate; caustic soda; raw copperas; Manox® mag- 
netic oxide 

Factory: Pulaski, VA 

Statement signed: March 30, 1990 

Basis of claim: Used in 

Rate forwarded to RC of Customs: Miami, February 4, 1991 


(Q) Company: Marathon LeTourneau Co. 

Articles: Off highway rear dump trucks and engine modules; off high- 
way front end loaders 

Merchandise: Diesel engines 

Factory: Longview, TX 

Statement signed: February 4, 1991 

Basis of claim: Used in 

Rate forwarded to RC of Customs: Houston, February 26, 1991 
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(R) Company: Morton International, Inc. 

Articles: Plastic stabilizers 

Merchandise: Thioglycolic acid 

Factory: Cincinnati, OH 

Statement signed: March 27, 1990 

Basis of claim: Appearing in 

Rate issued by RC of Customs in accordance with § 191.25(b)(2): New 
York, May 2, 1990 

Revokes: T.D. 89-89-R to cover a change in name from Morton Thiokol, 
Inc., Ventron Div. 


(S) Company: Quigley Co., Inc. 

Articles: Ground calcium metal; calcium wire; calcium metal alloys 

Merchandise: Calcium metal turnings 

Factories: Canaan & Wallingford, CT 

Statement signed: May 31, 1990 

Basis of claim: Appearing in 

Rate issued by RC of Customs in accordance with § 191.25(b)(2): New 
York, October 17, 1990 

Revokes: T.D. 86-126-R to cover successorship from Pfizer, Inc. 


(T) Company: Rexene Products Co. 

Articles: Low density polyethylene 

Merchandise: Ethylene 

Factories: Bayport & Odessa, TX 

Statement signed: October 12, 1990 

Basis of claim: Used in 

Rate forwarded to RCs of Customs: Houston & New York, February 11, 
1991 


(U) Company: S.S. Steiner, Inc. 

Articles: Hop pellets 

Merchandise: Fresh hop cones 

Factory: Yakima, WA 

Statement signed: October 18, 1990 

Basis of claim: Appearing in 

Rate forwarded to RC of Customs: Chicago, February 4, 1991 
(V) Company: Tracy-Luckey Co., Inc. 

Articles: Pecan nut meats 

Merchandise: Unshelled pecan nuts 

Factories: Harlem & Leesburg, GA; Andalusia, AL 
Statement signed: December 12, 1990 

Basis of claim: Used less valuable waste 

Rate forwarded to RC of Customs: New York, January 17, 1991 
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(W) Company: Transbas, Inc. 

Articles: Herbicides 

Merchandise: 2-(2,4-dichlorophenoxy) propionic acid (2,4-DP); 
2,4-dichlorophenoxyacetic acid (2,4-D); 
2-methyl-4-chlorophenoxyacetic acid (MCPA); 
2-(2-methyl-4-chlorophenoxy) propionic acid (MCPP) 

Factory: Billings, MT 

Statement signed: November 14, 1990 

Basis of claim: Used in 

Rate forwarded to RC of Customs: Long Beach (San Francisco Liquida- 
tion), February 7, 1991 

Revokes: T.D. 90-28-Y 


(X) Company: USR Optonix Inc. 

Articles: Rare earth phosphors; fluorescent and phosphorescent pig- 
ments; P4 black and white TV phosphors; P-22 green, blue and red 
phosphors; special phosphors 

Merchandise: Terbium oxide; yttrium oxide; europium oxide; gadolin- 
ium oxide; zinc sulfide; cadmium sulfide; various inorganic com- 
pounds 

Factory: Beattystown, NJ 

Statement signed: November 1, 1990 

Basis of claim: Appearing in 

Rate forwarded to RC of Customs: New York, February 7, 1991 

Revokes: T.D. 84-80-Y 


(Y) Company: Union Carbide Chemicals and Plastics Co., Inc. 
Articles: Butyl acetate; butyl acrylate 

Merchandise: Butanol 

Factories: Texas City, TX; Hahnville, LA 

Statement signed: October 10, 1990 

Basis of claim: Used in 

Rate forwarded to RC of Customs: New York, January 11, 1991 


(Z) Company: Westlake Polymers Corp. 

Articles: Low density polyethylene 

Merchandise: Ethylene 

Factory: Lake Charles, LA 

Statement signed: May 25, 1990 

Basis of claim: Used in 

Rate forwarded to RCs of Customs: Houston, New York and New Or- 
leans, February 7, 1991 


* * 2 * * * * 


Oxide & Chemical Corp. operating under T.D. 89-81-T has changed its 
name to O and C Corp. 
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(T.D. 91-50) 
SYNOPSIS OF DRAWBACK DECISION 


The following is a synopsis of a drawback rate issued October 27, 
1989, pursuant to Subpart I, Part 191, of the Customs Regulations. 

In the synopsis below is listed for the drawback rate approved under 
19 U.S.C. 1313(g), the name of the company, the specified vessel on 
which drawback is authorized, the merchandise which will be used to 
manufacture or produce this vessel, the shipyard where the work will be 
accomplished, the date the statement was signed, the basis for deter- 
mining payment, the Regional Commissioner to whom the rate was for- 
warded, and the date on which it was issued. 


Dated: May 24, 1991. 
File: DRA-1-09 223184 


Marvin M. AMERNICK, 
(For John Durant, Director, 
Commercial Rulings Division.) 


(A) Company: Eric Goetz Custom Sailboats, Inc. 

Vessels: Yacht “Emeraude” 

Merchandise: Deck hardware; mast fittings and hardware; steering sys- 
tem; rudder assembly; spin poles; anti-fouling paint 

Shipyard: Bristol, RI 

Statement signed: August 25, 1989 

Basis of claim: Used in 

Rate forwarded to RC of Customs: New York, October 27, 1989 


EEE A 


(T.D. 91-51) 


SYNOPSIS OF DRAWBACK DECISION 


The following is a synopsis of a drawback rate issued May 14, 1990, 
pursuant to Subpart H, Part 191, Customs Regulations. 

In the synopsis below is listed for the drawback rate approved under 
19 U.S.C. 1313(d), the name of the company, the specified articles on 
which drawback is authorized, the merchandise which will be used to 
manufacture or produce these articles, the factories where the work will 
be accomplished, the date the statement was signed, the basis for deter- 
mining payment, the Regional Commissioner to whom the rate was for- 
warded, and the date on which it was forwarded. 


Date: May 24, 1991. 
File: DRA-1-09 223185 
Marvin M. AMERNICK, 
(For John Durant, Director, 
Commercial Rulings Division.) 





U.S. CUSTOMS SERVICE 11 


(A) Company: Tobacco Technology, Inc. 

Articles: Flavoring extracts for tobaccos (MPC 404-33 NEM 25; Color 
Me Burley; Top Flavor #362; and Yellow Mist) 

Merchandise: Domestic tax-paid ethyl alcohol (190 proof) 

Factory: Finksburg, MD 

Statement signed: March 6, 1990 

Basis of claim: Used in 

Rate forwarded to RC of Customs: Boston (Baltimore Liquidation), May 
14, 1990 

Revokes: T.D. 81-77-C 


19 CFR Part 162 
(T.D. 91-52) 
ADMINISTRATIVE FORFEITURE OF SEIZED PROPERTY 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule. 


SUMMARY: This document amends the Customs Regulations to con- 
form to the provisions of the Customs and Trade Act of 1990 which in- 
creased the dollar amount of property which can be administratively 


forfeited from $100,000 to $500,000 and to include monetary instru- 
ments as property which may be administratively forfeited. Addition- 
ally, the Customs Regulations are amended to raise the ceiling for the 
amount of the bond filed by a claimant to administratively forfeited 
property from $2,500 to $5,000. These changes will increase the effi- 
ciency of Customs seized property program. 


DATE: June 4, 1991. 


FOR FURTHER INFORMATION CONTACT: Jeremy Baskin, Penal- 
ties Branch (202-566-8317). 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Customs and Trade Act of 1990 in §612 (Pub. L. 101-382) 
amended § 607 of the Tariff Act of 1930, as amended (19 U.S.C. 1607), to 
provide for the administrative forfeiture of seized property where the 
value of the seized vessel, vehicle, aircraft, merchandise, or baggage 
does not exceed $500,000. Prior to this amendment, administrative for- 
feiture could not be used if the property exceeded $100,000 in value. The 
Customs Regulations are being amended to reflect this higher limit. 

The Customs and Trade Act of 1990 also amended § 607 of the Tariff 
Act of 1930 by providing for the administrative forfeiture of seized 
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merchandise where “such seized merchandise is any monetary instru- 
ment within the meaning of section 5312(a)(3) of title 31 of the United 
States Code.” Pursuant to this amendment, Customs may commence 
administrative forfeiture proceedings against all monetary instruments 
seized for violation of monetary instrument reporting requirements, 
money laundering or other violations for which Customs has authority 
to seize and forfeit. This additional area for exercise of administrative 
forfeiture authority is being added to the Customs Regulations. 

The Customs Regulations currently provide in § 162.45(a)(3) and 
162.47(b) (19 CFR 162.45(a)(3), 162.47(b)) for a ceiling amount of 
$2,500 for the bond filed by a claimant to administratively forfeited 
property. The Customs Regulations are being amended to provide, as 
now required by § 608, Tariff Act of 1930, as amended (19 U.S.C. 1608) 
that aclaimant to administratively forfeited property is required to filea 
bond in the penal sum of $5,000 or 10 percent of the value of the claimed 
property, whichever is lower, but not less than $250. 


INAPPLICABILITY OF NOTICE AND DELAYED EFFECTIVE DATE PROVISIONS 


Inasmuch as this amendment implements statutory requirements, 
pursuant to 5 U.S.C. 552(b)(B), notice and public procedure thereon are 
unnecessary. Similarly, pursuant to 5 U.S.C. 553(d)(1), (3), a delayed 
effective date is not provided. 


EXECUTIVE ORDER 12291 AND REGULATORY FLEXIBILITY ACT 

In that this amendment does not meet the criteria for a “major rule” 
within the meaning of Executive Order 12291, Customs has not pre- 
pared a regulatory impact analysis. Inasmuch as a notice of proposed 
rulemaking is not required for this final regulation, the provisions of the 
Regulatory Flexibility Act (5 U.S.C. 601, et seg.) do not apply. 

DRAFTING INFORMATION 

The principal author of this document was Michael Smith, Regula- 
tions and Disclosure Law Branch, Office of Regulations and Rulings, 
U.S. Customs Service. However, personnel from other offices partici- 
pated in its development. 

List OF SUBJECTS IN 19 CFR Part 162 

Administrative practice and procedure, Law enforcement, Penalties, 

Seizures and forfeitures, Reporting and recordkeeping requirements. 
AMENDMENTS TO THE REGULATIONS 

Accordingly, Part 162, Customs Regulations (19 CFR Part 162), is 

amended as set forth below: 
PART 162—RECORDKEEPING, INSPECTION, SEARCH, 
AND SEIZURE 
1. The authority for Part 162 is revised to read in part as follows: 


Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1624. 


* * * * * 
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§ 162.45 also issued under 19 U.S.C. 1607, 1608; 


* * ok * * 
§ 162.47 also issued under 19 U.S.C. 1608. 


§ 162.45 [Amended] 

2. Section 162.45(a) is amended by removing the amount “$100,000” 
and adding in its place “$500,000”; and by adding after the words 
“controlled substance,” the phrase “or such seized merchandise is any 
monetary instrument within the meaning of 31 U.S.C. 5312(a)(3),”. 

3. In section 162.45(a)(3) remove the amount “$2,500” and add in its 
place “$5,000”. 


§ 162.47 [Amended] 


4. Section 162.47(a) is amended by adding after the words “Tariff Act 
of 1930” the phrase “, as amended”; and by removing the amount 
“$100,000” and adding in its place “$500,000”; and by adding after the 
words “controlled substance,” the phrase “or in the amount of any 
monetary instruments within the meaning of 31 U.S.C. 5312(a)(3),”. 

5. Section 162.47(b) is amended by removing the amount “$2,500” 
and adding in its place “$5,000”; and by adding after the words “Tariff 
Act of 1930” the phrase “, as amended”. 

Caro. HALLETT, 
Commissioner of Customs. 


Approved: May 8, 1991. 
JOHN P. Simpson, 
Acting Assistant Secretary of the Treasury. 


{Published in the Federal Register, June 4, 1991 (56 FR 25363))] 


ERRATA 
19 CFR Part 101 
(T.D. 91-47) 


CHANGES IN THE CUSTOMS SERVICE FIELD ORGANIZATION; 
APALACHICOLA, CARRABELLE, AND PORT ST. JOE, FLORIDA 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Final rule, correction. 


SUMMARY: In T.D. 91-47, published on May 16, 1991 (56 FR 22641), 19 
CFR Part 101 was amended to remove Apalachicola and Carrabelle 
Florida from the list of ports of entry, and to change Port St. Joe, Florida 
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from a port of entry to a Customs station. This document corrects errors 
which appeared in the Authority citation as well as a typographical error 
in that document. 


FOR FURTHER INFORMATION CONTACT: Joseph O’Gorman, Of- 
fice of Inspection and Control, 202-566-9425. 


PART 101—GENERAL PROVISIONS [CORRECTED] 


1. Authority: In FR Doc 91-11634, on page 22642, in the first column, 
the Authority citation for Part 101 should read “5 U.S.C. 301, 19 U.S.C. 
2, 66, 1202 (General Note 8, Harmonized Tariff Schedule of the United 
States) 1623, 1624.” 


2.$101.3 [Amended] [CORRECTED] 


The date of issuance of E.O. 7818 relating to Port St. Joe, Fla. should 
read Feb. 17, 1938 instead of Feb. 17, 1983. 


Dated: May 24, 1991. 


KATHRYN C. PETERSON, 
Chief, 


Regulations and Disclosure Law Branch. 


[Published in the Federal Register, May 31, 1991 (56 FR 24684)] 





U.S. Customs Service 


General Notice 


NOTICE THAT CHANGES WILL BE MADE TO THE 
TEXTILE CATEGORY GUIDELINES 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: General notice. 


SUMMARY: This notice is announcing that effective June 1, 1991, 
changes will be made to the Textile Category Guidelines for men’s and 
boys’ shirts, not knit, found in categories, 340, 440, 640 and 840. 


EFFECTIVE DATE: June 1, 1991. 


FOR FURTHER INFORMATION CONTACT: Cynthia Reese, Office of 
Regulations and Rulings, Textiles Classification Branch, U.S. Customs 
Service, 1301 Constitution Avenue, N.W., Washington, D.C. 20229; 
(202) 566-8181. Dick Crichton, Office of Trade Operations, Textiles and 
Metal Products Branch, U.S. Customs Service, 1301 Constitution Ave- 
nue, N.W., Washington, D.C. 20229; (202) 535-4135. 


SUPPLEMENTARY INFORMATION: 

In an attempt to conform to the Harmonized Tariff Schedule of the 
United States Annotated (HTSUSA) requirements regarding shirts, the 
language of the Textile Category Guidelines (CIE 13/88 dated Novem- 
ber 23, 1988), was inadvertently changed so sleeveless shirts which were 
previously classified in tariff provisions correlated with category num- 
bers 340, 440, 640 and 840, can no longer be similarly classified. This 
was not an intentional change in the coverage of categories 340, 440, 
640. 

Customs will amend the Textile Category Guidelines to allow for 
men’s and boys’ sleeveless shirts within categories 340, 440, 640 and 
840. The last sentence will be changed to read, “shirts may have sleeves 
or be sleeveless.” This will restore the scope of the guidelines to its previ- 
ous coverage and is not in conflict with the HTSUSA at the interna- 
tional level. 

MIcHAEL H. LANE, 
Acting Commissioner of Customs. 


[Published in the Federal Register, June 4, 1991 (56 FR 25443)] 
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U.S. Customs Service 


Proposed Rulemaking 


19 CFR Part 162 


PROPOSED CUSTOMS REGULATION AMENDMENT REGARD- 
ING THE DISPOSITION OF LOW-VALUE SEIZED PROPERTY 


AGENCY: U.S. Customs Service, Department of the Treasury. 
ACTION: Proposed rule. 


SUMMARY: Customs is proposing to amend the Customs Regulations 
pertaining to the destruction or other appropriate disposition of seized 
property valued at less than $1,000 where the expense of storing such 
property is disproportionate to the value of the property and to define 
disproportionate insofar as it relates to the amount of the seizure costs 
as compared to the value of the seized property. Additionally, Customs is 
proposing to amend the Customs Regulations to include the statutory 
administrative petitioning and judicial hearing rights of a claimant to 
destroyed or otherwise disposed of property. The Customs Regulations 
are also proposed to be amended to provide that a claimant receiving full 
or partial relief from the forfeiture will be reimbursed the difference be- 
tween the value of the merchandise at the time of seizure and any remit- 
ted forfeiture amount that the claimant is required to pay. The proposed 
amendment will increase the efficiency of Customs seized property pro- 
gram without unduly affecting the rights of claimants to seized prop- 
erty. 


DATES: Comments must be received on or before August 5, 1991. 


ADDRESSES: Written comments may be submitted to and inspected at 
the Regulations and Disclosure Law Branch, U.S. Customs Service, 
1301 Constitution Avenue, NW., Room 2119, Washington, D.C. 20229. 


FOR FURTHER INFORMATION CONTACT: Jeremy Baskin, Penal- 
ties Branch (202) 566-8317. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 


The Tariff and Trade Act of 1984 amended § 612 of the Tariff Act of 
1930, as amended, to provide that if the expense of keeping any vessel, 
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vehicle, aircraft, merchandise or baggage is disproportionate to the 
value thereof, and such value is less than $1,000, destruction or other 
appropriate disposition of such property may proceed forthwith (19 
U.S.C. 1612(b)). This provision permits the appropriate Customs officer 
to order the immediate destruction or other appropriate disposition of 
low-value seized property that is too costly to store without requiring 
the completion of forfeiture proceedings prior to destruction or disposi- 
tion of the seized property. 

The Customs Regulations currently provide for the disposition of low- 
valued seized property in § 162.46(d)(2) (19CFR 162.46(d)(2)). Customs 
is proposing to amend the Customs Regulations to clarify the meaning 
of disproportionate as it relates to the amount of seizure costs as com- 
pared to the value of the seized property. As proposed, the Customs 
Regulations would provide that the expense of keeping and maintaining 
the property will be presumed to be disproportionate to its value where 
the expense has reached or is anticipated to reach 50 percent of the value 
of the property. 

The Customs Regulations are proposed to be amended to include the 
statutory requirement that the right of a claimant relating to seized 
property which has been destroyed or otherwise disposed of will not be 
extinguished without the completion of forfeiture proceedings. (19 
U.S.C. 1607). Customs is also proposing to amend the Customs Regula- 
tions to provide that the administrative petitioning rights of a claimant, 
as provided for by § 618 of the Tariff Act of 1930, as amended, (19 U.S.C. 
1618) and Part 171 of the Customs Regulations (19 CFR Part 171), will 
be preserved. Additionally, the Customs Regulations are proposed to be 
amended to provide that a claimant receiving full or partial relief from 
the forfeiture will be reimbursed the difference between the value of the 
merchandise at the time of seizure pursuant to 19 U.S.C. 1606 and 
§ 162.43 of the Regulations (19 CFR 162.43) and any remitted forfeiture 
amount that the claimant is required to pay. 

It is proposed that the Customs Regulations be amended to state that 
aclaimant may file a claim and cost bond seeking judicial condemnation 
of the property pursuant to 19 U.S.C. 1608. Additionally, the Customs 
Regulations are proposed to be amended to include that, pursuant to 19 
U.S.C. 1613b, a successful claimant to the destroyed or otherwise dis- 
posed of property will be compensated from the Customs Forfeiture 
Fund. 


COMMENTS 


Prior to final determination, consideration will be given, to any writ- 
ten comments timely submitted to Customs. Submitted comments will 
be available for public inspection in accordance with the Freedom of In- 
formation Act (5 U.S.C. 552), § 1.4, Treasury Department Regulations 
(31 CFR 1.4), and§ 103.11(b), Customs Regulations (19 CFR 103.11(b)), 
on regular business days between the hours of 9:00 a.m. and 4:30 p.m. at 
the Regulations and Disclosure Law Branch, Room 2119, U.S. Customs 
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Service Headquarters, 1301 Constitution Avenue, NW., Washington, 
D.C. 
EXECUTIVE ORDER 12291 AND REGULATORY FLEXIBILITY ACT 


In that this amendment does not meet the criteria for a “major rule” 
within the meaning of Executive Order 12291, Customs has not pre- 
pared a regulatory impact analysis. This proposed amendment is certi- 
fied under the provisions of § 3 of the Regulatory Flexibility Act (5 
U.S.C. 605(b)) not to have a significant economic impact on a substan- 
tial number of small entities. 


DraFTING INFORMATION 
The principal author of this document was Michael Smith, Regula- 
tions and Disclosure Law Branch, Office of Regulations and Rulings. 
However, personnel from other offices participated in its development. 
List oF SUBJECTS IN 19 CFR Part 162 
Administrative practice and procedure, Law enforcement, Penalties, 
Search warrants, Seizures and forfeitures, Reporting and recordkeep- 
ing requirements. 
PROPOSED AMENDMENT TO REGULATIONS 
It is proposed to amend Part 162, Customs Regulations (19 CFR Part 
162), as set forth below: 


PART 162—RECORDKEEPING, INSPECTION, SEARCH, 
AND SEIZURE 


1. The authority for Part 162 is revised to read in part as follows: 
Authority: 5 U.S.C. 301; 19 U.S.C. 66, 1624. 


& % * * * * 


Section 162.46 also issued under 19 U.S.C. 1609, 1611; 


* * * * * * * 


Section 162.48 also issued under 19 U.S.C. 1606, 1607, 1608, 1612, 
1613b, 1618; 
* * * * * * * 

2. It is proposed to amend § 162.46 by removing in paragraph (d)(1) 
the numeral designation and by removing paragraph (d)(2). 

3. It is proposed to amend § 162.48 by revising the section heading, 
designating the text as paragraph (a) and adding a new paragraph head- 
ing, and adding a new paragraph (b), to read as follows: 

§ 162.48 Disposition of perishable and low-value property. 


(a) Disposition of perishable property. 


* * * * * * * 


(b) Disposition of low-value property. (1) If the expense of keeping any 
vessel, vehicle, aircraft, merchandise or baggage is disproportionate to 
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the value thereof, and such value is less than $1,000, destruction or 
other appropriate disposition of such property may be ordered by the ap- 
propriate Customs officer. Storage expenses are presumed to be dispro- 
portionate to the value of the property where the expense has reached or 
is anticipated to reach 50 percent of the value of the property. The right 
of a claimant to seized property which has been destroyed or otherwise 
disposed of shall not be extinguished. 

(2) Publication of a notice of the seizure, regardless of the disposition 
of the property, will be required pursuant to 19 U.S.C. 1607. Claimants 
to seized property will be permitted to file a petition for remission of the 
forfeiture pursuant to 19 U.S.C. 1618, and Part 171 of this Chapter. A 
claimant receiving full or partial relief from the forfeiture shall be reim- 
bursed the difference between the value of the merchandise at the time 
of seizure, pursuant to 19 U.S.C. 1606 and § 162.43 of this Part, and any 
remitted forfeiture amount that the claimant is required to pay. 

(3) A claimant to destroyed or otherwise disposed of seized property 
requesting relief in the form of payment may file a claim and cost bond 
and seek judicial hearing on the forfeiture pursuant to 19 U.S.C. 1608. 

(4) Successful claimants shall be compensated from the Customs For- 
feiture Fund pursuant to 19 U.S.C. 1613b. 

CaroL HALLETT, 
Commissioner of Customs. 


Approved: May 7, 1991. 
JOHN P. SIMPSON, 


Acting Assistant Secretary of the Treasury. 


[Published in the Federal Register, June 4, 1991(56 FR 25383)] 
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Decisions of the United States 
Court of International Trade 


(Slip Op. 91-38) 


SSAB SveEnsktT Staau AB, PLAINTIFF v. UNITED STATES, INTERNATIONAL 
TRADE ADMINISTRATION, AND U.S. DEPARTMENT OF COMMERCE, DEFENDANTS 


Court No. 89-09-00497 
[Plaintiff's motion is denied; action dismissed. ] 
(Dated May 10, 1991) 


Winthrop, Stimson, Putnam & Roberts (Louis H. Kurrelmeyer and Mark A. Monborne at 
the hearing and on the brief); Barnes, Richardson & Colburn (Andrew P. Vance, of coun- 
sel), for the plaintiff. 

Stewart M. Gerson, Assistant Attorney General, David M. Cohen, Director, Commercial 
Litigation Branch, Civil Division, United States Department of Justice (Vanessa P. 
Sciarra, at the hearing, M. Martha Ries on the brief), of counsel (Gregory D. Shorin, at the 
hearing and on the brief), Attorney-Advisor, United States Department of Commerce, for 
the defendants. 


OPINION AND ORDER 

CarMAN, Judge: Plaintiff (“Svenskt Staal AB” or “SSAB”) moves pur- 
suant to Rule 56.1 of the Rules of this Court for judgment on the admin- 
istrative record of Final Results of Countervailing Duty Administrative 
Review of Certain Carbon Steel Products from Sweden (“Final Re- 
sults”), 54 Fed. Reg. 31,714 (Aug. 1, 1989). This Court has jurisdiction 
over the matter pursuant to 28 U.S.C. § 1581(C). 

The investigation was conducted by the defendant International 
Trade Administration (“ITA” or “Commerce”) under section 751 of the 
Tariff Act of 1930 (“Tariff Act”), as amended, 19 U.S.C. § 1675 (1982 & 
Supp. IT 1984). Commerce reviewed grants received by SSAB from the 
Swedish government during the period covering March 20, 1985, 
through December 31, 1985, and determined the net subsidy to be 4.58 
percent ad valorem. Final Results at 31,716. ; 

Plaintiff's motion challenges this determination, and its supporting 
briefs raise the following three arguments: (1) Commerce’s determina- 
tion that a cash payment of 530 Million Swedish Kronor (MSEK) made 
by the Swedish government to its subsidiary Statsforetag/Norbottens 
Jarnverk AB (“NJA”) at the time of SSAB’s formation conferred a coun- 
tervailable benefit upon SSAB is unsupported by substantial evidence 
or is otherwise not in accordance with law; (2) Commerce’s application 
of its methodology for ensuring that subsidized loans are not counter- 
vailed in an amount greater than an outright grant of an equal amount 
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(the so-called “grant-cap” rule) was contrary to law; and (3) Commerce’s 
finding that monies received by SSAB from the government of Sweden 
in the form of employment promotion grants were countervailable sub- 
sidies was arbitrary, capricious, an abuse of discretion, and contrary to 
law. Plaintiff also seeks a remand to the ITA for redetermination. 

Defendant opposes the motion, countering that Commerce properly 
countervailed against SSAB the 530 MSEK transferred from the Swed- 
ish government to NJA because the cash transfer was an integral part of 
SSAB’s formation. Second, defendant maintains Commerce correctly 
applied its “grant-cap” rule to the balance of the loans treated under its 
short-term methodology. Third, defendant maintains that Commerce 
properly used “best information available” in determining that SSAB 
benefitted from employment grants because SSAB provided no cost in- 
formation showing that it would not incur expenses absent the govern- 
ment program. 

After careful review of the administrative record, the briefs of the par- 
ties, and all other papers and documents in evidence, this Court finds 
that Commerce’s final determination that plaintiff received counter- 
vailable subsidies in the amount of 4.58 percent ad valorem is based 
upon substantial evidence on the record, and is otherwise in accordance 
with law. 


ADMINISTRATIVE BACKGROUND 


On December 19, 1984, ITA received countervailing duty petitions 
from USX Corporation, filed on behalf of the United States industry pro- 
ducing certain carbon steel products. The petition alleged that manufac- 
turers, producers, or exporters in Sweden of cold-rolled carbon steel 
flat-rolled products directly or indirectly received certain benefits which 
constitute (domestic) subsidies within the meaning of section 701 of the 
Tariff Act, as amended, 19 U.S.C. § 1671 (1982 & Supp. IT 1984). 

Commerce deemed the petition sufficient to initiate countervailing 
duty investigations and on January 8, 1985, initiated such investiga- 
tions. 50 Fed. Reg. 2319 (Jan. 16, 1985). On August 19, 1985, ITA pub- 
lished its final determinations that the subject imports were being 
subsidized through various government programs. 50 Fed. Reg. 33,375 
(Aug. 19, 1985). Commerce determined the estimated net subsidy to be 
8.77 percent ad valorem for all entries of cold-rolled carbon steel flat- 
rolled products from Sweden. Jd. The countervailing duty order was 
published on October 11, 1985. 50 Fed. Reg. 41,547 (Oct. 11, 1985). 

On October 31, 1986, plaintiff requested an administrative review of 
the countervailing duty order. Administrative Record Document 1 
(“A.R. Doc.”) at (frame) 4. ITA published its notice of initiation of ad- 
ministrative review on November 18, 1986 (51 Fed. Reg. 41,649 (Nov. 
18, 1986)) and, thereafter, conducted the review in accordance with sec- 
tion 751(a)(1) of the Tariff Act, as amended, 19 U.S.C. 1675(a)(1) (1982 
& Supp. II 1984). The review covered imports from Sweden of cold- 
rolled carbon steel flat-rolled products during the period March 20, 
1985, through December 31, 1985. Final Results at 31,714. Plaintiff was 
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the only Swedish exporter of the merchandise covered by the period of 
review. Id. at 31,715. 

On September 15, 1988, Commerce published its Certain Carbon 
Steel Products from Sweden; Preliminary Results of Countervailing 
Duty Administrative Review (“Preliminary Results”), 53 Fed. Reg. 
35,883 (Sept. 15, 1988). The notice stated that Commerce had 
preliminarily determined the net subsidy to be 4.57 percent ad valorem 
for the review period March 20, 1985 through December 31, 1985. Id. at 
35,886. Thereafter plaintiff requested in accordance with 19 C.F.R. 
§ 355.10(c)(5) that a hearing be held, and it was convened on January 
12, 1989. 

On August 1, 1989, Commerce published the Final Results of the ad- 
ministrative review, which are the subject of this action. 54 Fed. Reg. 
31,714. Commerce determined the net subsidy during the period of re- 
view to be 4.58 percent ad valorem. Id. at 31,716. Arguments on plain- 
tiff’s motion were heard by this Court on November 13, 1990. 


DISCUSSION 


1. Standard of Review and Relevant Countervailing Duty Law: 


Commerce’s countervailing duty determination must be upheld if it is 
supported by substantial evidence on the record, and is otherwise in ac- 
cordance with law. 19 U.S.C. § 1516a(b)(1)(B) (1982). Substantial evi- 
dence “‘means such relevant evidence as a reasonable mind might 
accept as adequate to support a conclusion.’” Matsushita Elec. Indus. 
Co. v. United States, 3 Fed. Cir. (T) 44, 51, 750 F.2d 927, 933 (1984) 
(quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). 

Generally, this Court accords substantial deference to Commerce’s 
implementation of its statutory mandate inasmuch as the agency’s in- 
terpretation of the statute which it is authorized to administer will be 
upheld as in accordance with law if reasonable and not plainly inconsis- 
tent with the statute “and [is] to be held valid unless weighty reasons 
require otherwise.” ICC Indus., Inc. v. United States, 5 Fed. Cir. (T) 78, 
84, 812 F.2d 694, 699 (1987). It is settled law that “[aln agency’s ‘inter- 
pretation of the statute need not be the only reasonable interpretation 
or the one which the court views as most reasonable.’” 5 Fed. Cir. (T) at 
85, 812 F.2d at 699 (quoting Consumer Products Div., SCM Corp. v. 
Silver Reed America. Inc., 3 Fed. Cir. (T) 83, 90, 753 F.2d 1033, 1039 
(1985)) (emphasis in original). Where there is substantial evidence on 
the record, and conflicting conclusions can be drawn therefrom, this 
Court will defer to the judgment of the agency, even if the agency’s deci- 
sion is not one the court would have adopted had it reviewed the record 
de novo. American Lamb Co. v. United States, 4 Fed. Cir. (T) 47, 54, 785 
F.2d 994, 1001 (1986). 

Countervailing duties are imposed upon imported merchandise if 
Commerce determines that a foreign country “is providing, directly or 
indirectly, a subsidy with respect to the manufacture, production, or 
exportation of a class or kind of merchandise imported, or sold (or likely 
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to be sold) for importation, into the United States.” 19 U.S.C. § 1671(a) 
(1982 & Supp II 1984). For domestic subsidies, the amount of the coun- 
tervailing duty imposed is “equal to the amount of the net subsidy.” Id. 

In the context of countervailing duty actions, the definition of the 
term “subsidy” is interchangeable with “bounty” or “grant” as those 
terms are used in section 303 of the Tariff Act of 1930 (the “Act”), as 
amended, 19 U.S.C. § 1303 (1982).1 19 U.S.C. § 1677(5). Although Com- 
merce has discretion in determining what constitutes a subsidy, 19 
U.S.C. § 1677(5) provides a list of government programs that, according 
to Congress, are “illustrative of practices which are subsidies within the 
meaning of the word.” S. Rep. No. 249, 96th Cong., 1st Sess. 85 (1979). 
With respect to domestic subsidies, 19 U.S.C. § 1677(5) states in perti- 
nent part: 


The term ‘subsidy’ has the same meaning as the term ‘bounty or 
grant’ as that term is used in section 1303 of this title, and includes, 
but is not limited to, the following: 


* * * * * * * 


(B) The following domestic subsidies, if provided or required by 
government action toa specific enterprise or industry, or group 
of enterprises or industries, whether publicly or privately 
owned, and whether paid or bestowed directly or indirectly on 
the manufacture, production, or export of any class or kind of 
merchandise: 

(i) The provision of capital, loans, or loan guarantees on 

terms inconsistent with commercial considerations. 


(ii) The provision of goods or services at preferential rates. 


(iii) The grant of funds or forgiveness of debt to cover oper- 
ating losses sustained by a specific industry. 


(iv) The assumption of any costs or expenses of manufac- 
ture, production, or distribution. 

Essentially, a bounty or grant is a benefit which gives rise to an unfair 
competitive advantage. Zenith Radio Corp. v. United States, 437 U.S. 
443, 455-56 (1978). As to what constitutes a “fair” or “unfair” competi- 
tive advantage, this Court will not substitute its views for those of 


119 U.S.C. § 1303(a)(1) states: 

Except in the case of an article or merchandise which is the product of a country under the Agreement (within the 
meaning of section 1671(b) of this title), whenever any country, dependency, colony, province, or other political 
subdivision of government, person, partnership, association, cartel, or corporation, shall pay or bestow, directly or 
indirectly, any bounty or grant upon the manufacture or production or export of any article or merchandise manu- 
factured or produced in such country, dependency, colony, province, or other political subdivision of government, 
then upon the importation of such article or merchandise into the United States, whether the same shall be im- 
ported directly from the country of production or otherwise, and whether such article or merchandise is imported 
in the same condition as when exported from the country of production or has been changed in condition by 
remanufacture or otherwise, there shall be levied and paid, in all such cases, in addition to any duties otherwise 
imposed, a duty equal to the net amount of such bounty or grant, however the same be paid or bestowed. 

Cases decided under 19 U.S.C. § 1303 and 19 U.S.C. § 1677(5) are treated as the same in determining whether a coun- 
tervailable “subsidy” exists under the countervailing duty laws. See, e.g., Cabot Corp. v. United States, 9 CIT 489, 
494-95, 620 F. Supp. 722, 729 (1965). 
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agency charged with the administration of the countervailing duty laws. 
Id. at 459. Two examples of government benefits found to confer an un- 
fair competitive advantage include government funding to cover closure 
and redundancy costs (British Steel Corp., 9 CIT at 95, 605 F. Supp. at 
294) and benefits which reduce labor, capital, and other costs of produc- 
tion. ASG Indus., Inc. v. United States, 82 Cust. Ct. 101, 114, 137, C.D. 
4794, 467 F. Supp. 1200, 1213 (1979). 

For domestic subsidies, the ITA must determine whether a benefit 
has actually been conferred upon a specific enterprise or industry. Cabot 
Corp. v. United States, 9 CIT 489, 495, 620 F. Supp. 722, 729 (1985) (cita- 
tions omitted). The actual results or effects of the benefits provided 
must be examined and not the purposes or intentions of those benefits. 9 
CIT at 495, 620 F. Supp. at 730. 

The deference extended to Commerce’s interpretation of the counter- 
vailing duty laws also applies to the methodologies utilized by Com- 
merce. Ceramica Regiomontana, S.A. v. United States, 10 CIT 399, 404, 
636 F. Supp. 961, 966 (1986), aff'd, 5 Fed. Cir. (T) 77, 810 F.2d 1137 (Fed. 
Cir. 1987) (citations omitted). This Court permits the ITA “methodo- 
logical flexibility” in administering the countervailing duty laws. Id. 
Commerce’s methods will be upheld if they reflect a reasonable means of 
assessing the benefits and if “there is support in the record as a whole for 
its determination and its methods are in accordance with law.” Carlisle 
Tire & Rubber Co., Div. of Carlisle Corp. v. United States, 9 CIT 520, 
524, 622 F. Supp. 1071, 1075 (1985). 

This Court will now examine Commerce’s findings that certain Swed- 
ish government programs conferred countervailable subsidies on SSAB 
to determine whether they are based upon substantial evidence on the 
record and were otherwise in accordance with law. 


2. Government Equity Infusion: 


In the Final Results, Commerce found that in 1978, as part of SSAB’s 
formation, SSAB received a government equity infusion from the Swed- 
ish government on terms inconsistent with commercial considerations. 
Final Results at 31,715. Commerce calculated the benefit to SSAB to be 
530 MSEK and countervailed same. Jd. at 31,716. 

The relevant circumstances surrounding the formation of SSAB were 
described by Commerce as follows: 


SSAB was formed in 1978 as a joint-venture between Granges AB 
and Stora (both privately-owned), Statsforetag/Norbottens 
Jarnverk AB (NJA) (government-owned) and the Government of 
Sweden. Under the terms of the formation agreement, Granges, 
Stora and NJA each transferred to SSAB steel assets valued at 700 


million Swedish kronor (MSEK) in exchange for 25 percent shares 
of SSAB stock. The government also contributed 700 MSER in cash 

in exchange for a 25 percent share of SSAB stock. 
Id. at 31,715. With respect to NJA, Commerce noted that NJA’s par- 
ticipation in the formation agreement was conditioned upon the Swed- 
ish government advancing cash of 530 MSEK to NJA “to cover the loss 
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in book value of the assets transferred to SSAB.” Id. at 31,716; see Confi- 
dential Record Document (“C.R. Doc.”) 2 at (frame) 1195-96. In the Fi- 
nal Results, the ITA concluded that it “considere[d] the 530 MSEK to be 
an assumption of cost by the government on behalf of SSAB” and “that 
the 530 MSEK contributed by the government to effect this transfer [of 
steel assets] confers a countervailable benefit on SSAB.” Final Results 
at 31,716. 

Plaintiff asserts that the Swedish government’s payment to NJA of 
530 MSEK conferred no benefit on SSAB. Plaintiff contends that NJA 
incurred a book loss because the book value of its steel assets transferred 
to SSAB exceeded the negotiated price of 700 MSEK, and the payment of 
530 MSEK under the formation agreement was necessary to offset the 
loss on NJA’s books to avoid liquidation under Swedish law. See A.R. 
Doc. 20 at (frame) 305. 

The question before this Court then is whether there is substantial 
evidence on the record supporting Commerce’s determination that the 
Swedish government assumed costs on behalf of SSAB and whether that 
determination was in accordance with law. In other words, whether 
SSAB obtained through some government action an unfair competitive 
advantage at the time of its formation. This Court holds that Com- 
merce’s finding that SSAB received a countervailable benefit of 530 
MSEK was based upon substantial evidence on the record, and was oth- 
erwise in accordance with law. 

Although involvement by a government in a transaction does not per 
se constitute a countervailable benefit (Certain Fresh Cut Flowers from 
the Netherlands, 54 Fed. Reg. 3301, 3311 (1987)), the Swedish govern- 
ment’s role in the formation agreement was integral to its overall imple- 
mentation. The terms of the formation agreement reveal that the 530 
MSEK payment to NJA was an explicit condition for the transfer of as- 
sets to SSAB: 


The effectiveness of this [Formation] Agreement is conditional 
upon the State allocating to NJA * * * 530.000.000 [MSEK] Swedish 
Crowns to make good the loss sustained in connection with NJA’s 
sale of capital assets to [SSAB] in accordance with this Agree- 
ment 5 


C.R. Doc. 2 at (frames) 1195-96. SSAB’s own questionnaire responses of 
1985 reveal that the Swedish government was fully aware that the NJA 
asset transfer to SSAB under the Agreement was made well below book 
value: 


530 MSEK was paid by the Government directly to NJA, to save it 
from bankruptcy. In each case the problem was the same: the assets 
being transferred to SSAB for 700 MSEK had values on the books of 
Granges and NJA far in excess of that figure. 


C.R. Doc. 2 at (frame) 1113. SSAB’s questionnaire response also shows 
that NJA’s transfer to SSAB of its steel assets apparently occurred at a 
price bearing no relation to the actual commercial value of those assets: 
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Each party agreed to contribute, at an agreed valuation of 700 
MSEK, all its carbon steel plants and equipment in return for 25% 
of the shares of SSAB. (These assets had recently been appraised, by 
two outside consultants, at several times the indicated aggregate 
value of 2,100 MSEK.) 


C.R. Doc. 2 at (frame) 1112 (emphasis added). 

Plaintiff's argument that the Swedish government’s 530 MSEK 
transfer to NJA was done merely for its own convenience to balance 
NJA’s account, even if accepted, does not undermine Commerce’s find- 
ing. First, the purposes or intentions of a foreign government in effect- 
ing financial backing or attaching other subsidies are irrelevant. Cabot, 
9 CIT at 495, 620 F. Supp. at 730. The issue is whether the company 
benefitted from the government action by obtaining some unfair com- 
petitive advantage. See Zenith Radio Corp. at 455-56 (legislative pur- 
pose of countervailing duties under 19 U.S.C. § 1303 was “to offset the 
unfair competitive advantage” that foreign companies receive from gov- 
ernment subsidies). Because the record shows that the Swedish govern- 
ment via NJA parted with certain steel assets at a price of below that 
which NJA’s records indicated they were worth, Commerce reasonably 
concluded that SSAB, as the recipient of those discounted assets, 
benefitted. Second, even if NJA were not given the 530 MSEK by the 
Swedish government, NJA, a wholly owned government subsidiary, 
sold assets well below what their own records indicated they were worth. 
The government transfer of 530 MSEK to its subsidiary merely high- 
lights the basic fact that NJA took at least a 5530 MSEK loss through its 
participation in SSAB’s formation. 

Alternatively, plaintiff argues that at the time NJA transferred its as- 
sets to SSAB, NJA’s balance sheet was being depleted by three separate 
circumstances, only one of which involved the asset transfer to SSAB. 
Plaintiff states that the 530 MSEK payment to NJA was occasioned by 
all three of these circumstances and, therefore, only a proportionate 
share should be attributed to the SSAB transaction. This argument is 
unpersuasive. The formation agreement supports Commerce’s deter- 
mination that loss incurred by NJA as a result of the asset transfer was 
530 MSEK, and plaintiff has not provided adequate evidence for this 
Court to disturb that finding. See C.R. Doc. at (frames) 1195-96. 

This Court defers to ITA’s expertise in determining precisely how a 
company benefits from a subsidy, so long as it is reasonable. The dis- 
counted assets could reasonably be viewed as giving SSAB an unfair 
competitive advantage by lowering at least one of its costs of produc- 
tion — namely, the cost of obtaining carbon steel plants and equipment.2 
Consequently, this Court holds that Commerce’s determination to 
countervail the Swedish government’s equity infusion to be based on 


2 See British Steel, 9 CTT at 98 (“Subsidies for the purchase of capital assets bestow a benefit to the recipient firm by 
relieving it not only of the immediate costs normally incurred in acquiring such assets (thereby freeing up other funds 
for other uses), but also by relieving the firm of the continuing annual costs of acquiring an asset.”). 
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substantial evidence on the record and otherwise in accordance with 
law. 19 U.S.C. § 1516a(b)(1)(B). 


3. Reconstruction Loans: 


Plaintiff challenges Commerce’s application of its grant methodology 
in the Final Results with respect to reconstruction loans provided by 
the Swedish government as contrary to law. 


A. Commerce’s Preliminary Determinations: 


At the time of SSAB’s formation, the Swedish government agreed to 
provide reconstruction loans to SSAB between 1978 and 1985 to cover 
SSAB’s anticipated operating losses from 1978 through 1982 and, sub- 
sequently, for employment promotion. Preliminary Results at 35,884. 
Commerce preliminarily determined that these loans constituted subsi- 
dies to SSAB because they were authorized for SSAB under special gov- 
ernment legislation and were given to SSAB on terms inconsistent with 
commercial considerations. Id. Although up to half of the loans could be 
written off after two years under the terms of reconstruction loan con- 
tracts, Commerce found that the government of Sweden forgave some 
loans in their entirety after just one year. Preliminary Results at 35,884. 

After having determined that the reconstruction loans were made on 
terms inconsistent with commercial considerations, Commerce used a 
three-step process to calculate the total benefit to SSAB from the recon- 
struction loans. First, Commerce treated those portions of the loans 
that were written-off through 1985 (a total of seven) as outright grants, 


and used the following methodology to measure the grant benefit: 


[W]e used a declining balance methodology to measure the benefit. 
We allocated the benefits from each grant over 15 years, the average 
useful life of assets in the steel industry, according to the asset 
guideline classes of the Internal Revenue Service. We used as dis- 
count rates SSAB’s weighted-average cost of capital in each year 
from 1979 to 1985. 


Preliminary Results at 35,884;3 see C.R. Doc. 4 at (frame) 806. Second, 
to measure the benefit of the outstanding loan balance (without the for- 
given portions) as of December 31, 1984, Commerce employed its 
“short-term” methodology, which involved treating the loan balance as 
a series of short-term loans because the loans had a variable interest 
rate that changed on a yearly basis. Preliminary Results at 35,884. 
Third, Commerce divided the sum of the grant and loan benefits by the 
value of SSAB’s 1985 sales. Commerce determined the total benefit for 
all reconstruction loans to be 1.43 percent ad valorem. Id. 


3The declining balance methodology is the methodology used by Commerce in calculating the stream of benefits from 
a grant over a period of time (generally the useful life of the assets). See Transcript of Hearing at 48-49 (Nov. 13, 1990). 
The weighted-cost of capital represents the company’s actual cost of raising money. See “Subsidies Appendix” to Cold- 
Rolled Carbon Steel Flat-Rolled Products from Argentina: Final Affirmative Countervailing Duty Determination and 
Countervailing Duty Order, 49 Fed. Reg. 18,006, 18,017 (Apr. 26, 1984). 





U.S. COURT OF INTERNATIONAL TRADE 31 


B. The Final Results: Commerce’s Application of the Grant-Cap Rule to 
the Outstanding Loan Balances as of December 31, 1984: 

At the public hearing before ITA on January 12, 1989, plaintiff ex- 
pressed concern that the outstanding loan balances as of December 31, 
1984, had been excessively countervailed under Commerce’s short-term 
methodology and requested that Commerce treat those loans as grants. 
Final Results at 31,716. This request to have the reconstruction loans 
treated as grants was understood by Commerce as a request to employ 
what is referred to as its “grantcap” rule, which is discussed below. In 
response to plaintiff's request, Commerce applied a grant-cap to the 
loans but nevertheless determined in the Final Results “that the 
amount of countervailing duties calculated for the conditional recon- 
struction loans is significant.y lower than if we had treated these loans 
as grants.” Final Results at 31,716. 


(1) The Grant-Cap Rule Applied: 


Commerce’s practice concerning the extent to which subsidized loans 
would be countervailed within a given year, referred to by Commerce as 
the “grant-cap” rule, was explained in Final Affirmative Countervailing 
Duty Determinations; Certain Steel Products from Belgium (“Steel from 
Belgium”), 47 Fed. Reg. 39,304, 39,320 (Sept. 7, 1982). In Steel from 
Belgium, Commerce stated that with respect to subsidized loans, it ap- 
plies 

a grant cap (the amount of the subsidy that would have been] allo- 
cated to the year of review if the original principal had been received 
as a grant rather than a loan) because a loan cannot be worth more 
to a company than an outright grant of the same amount. 


Id.4 

In its Rule 56.1 brief, defendant sets out the grant methodology that 
Commerce employed to calculate the benefit which would have been 
conferred upon SSAB if the loans with outstanding balances as of Janu- 
ary 1, 1985, had been treated as grants. Defendant’s Brief at 25-26 n.26. 
This methodology was described in Stainless Steel Wire Rod from 
Spain; Preliminary Results of Countervailing Duty Administrative Re- 
view, 54 Fed. Reg. 16,384—85 (Apr. 24, 1989) as follows: 


the ‘grant equivalent’ [is calculated for] each disbursement by de- 
termining the present value (at the time the preferential loan was 
made) of the difference in annual payments that would occur dur- 
ing the life of the loan. Using [Commerce’s] declining balance 
methodology with the long-term commercial benchmark as the dis- 


4 Commerce's “ grant-cap” methodology for countervailing subsidized loans was reiterated in the Subsidies Appendix 
to Cold-Rolled Carbon Steel Flat-Rolled Products from Argentina: Final Affirmative Countervailing Duty Determina- 
tion and Countervailing Duty Order, 49 Fed. Reg. 18,006, 18,016-020 (Apr. 26, 1984). There, Commerce explained 
that: 

As under Appendix 2 [set forth in Steel from Belgium], we will not impose greater countervailing duties for a subsi- 
dized loan (to a creditworthy or an uncreditworthy company) than for an outright grant in the amount of the loan 
principal, because a loan cannot be worth more to a company than an outright grant of the same amount. 
Id. at 18, 020. Commerce has proposed to codify its existing practice in its Countervailing Duties; Notice of Proposed 
Rulemaking and Request for Public Comments, 54 Fed. Reg. 23,366, 23,384-85 (May 31, 1989) (“Proposed Rules”). 
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count rate, [Commerce] allocate[s] the grant equivalents over the 
life of the loan. [Commerce] then total[s] the review period benefits 
allocated for each disbursement. 

Commerce applied its grant-cap methodology to the individual out- 
standing balances of the reconstruction loans as of December 31, 1984, 
totalled the individual balances, and arrived at a grant equivalent that 
exceeded the countervailable benefit from the loans under the short- 
term methodology originally employed. See C.R. Doc. 4 at (frame) 806; 
Defendant’s Brief at 25-26 n.26. Consequently, Commerce readopted 
its preliminary countervailing duty determination for the reconstruc- 
tion loans. See Preliminary Results at 35,884. 


(2) Plaintiff's Alternative Grant-Cap: 

In its Rule 56.1 brief, plaintiff puts forth a sample grant-cap calcula- 
tion that it believes Commerce should have applied in this case. Plain- 
tiffs Brief at 21-23. Plaintiff asserts that the grant-cap should have 
been calculated by multiplying only four of seven the loans which were 
forgiven and treated as grants by the weighted-average cost of capital 
from 1979. 

Plaintiff creates a grant-cap based upon the sum of only four of seven 
reconstruction loans which Commerce determined were forgiven by the 
Swedish government and, therefore, constituted grants. Plaintiffs ex- 
planation for calculating its grant-cap based upon the sum of only four 
loans is its assertion that the balance of the loan authorization was 
never used and was canceled by the Swedish government. Plaintiff's 
Brief at 21. This Court does not find adequate support in the record to 
uphold plaintiff's assertion that the loan authorization was canceled. 
Although plaintiff did request in its Prehearing Brief (A.R. Doc. 20 at 
(frames) 337-38) and at the hearing before Commerce that Commerce 
test four reconstruction loans under the grant-cap rule, this Court finds 
that Commerce acted properly in not limiting application of the grant- 
cap rule to four reconstruction loans when there was evidence in the re- 
cord that seven, not four reconstruction loans were written-off in part or 
in full. See C.R. Doc 2 at (frame) 224 (SSAB’s questionnaire response). 

Moreover, plaintiff's claim that Commerce should have used the 1979 
weighted-cost of capital in calculating the grant-cap for each succeeding 
year was not raised before Commerce at the administrative level. There- 
fore, that claim is not properly before this Court. See Unemployment 
Compensation Commission of Alaska v. Aragon, 329 U.S. 148, 155 
(1946); United States v. L.A. Tucker Truck Lines, 344 U.S. 33, 37 (1952); 
Rhone Poulenc, S.A. v. United States, 899 F.2d 1185, 1191 (Fed. Cir. 
1990).5 This Court declines to speculate on the merits of plaintiff's as- 
sertion de novo. To do otherwise would deprive the Court as well as the 
litigants of the value of Commerce’s expertise in addressing the particu- 


5 As noted earlier, Commerce stated in it Preliminary Results that it used the weighted-average cost of capital (the 
discount rate) in each year from 1979 to 1985. 53 Fed. Reg. at 35,884. SSAB’s lowest weighted-cost of capital occurred in 
1979. C.R. Doc. 4 at (frame) 804. 
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lar issue. No special circumstances have been raised that persuade this 
Court to circumvent the statutory scheme and address the issue before 
Commerce has been given an opportunity to examine the question in the 
first place. 

Substantial deference should be given to Commerce in the application 
of its various methodologies. Ceramica Regiomontana, 10 CIT at 404, 
636 F. Supp. at 966. Upon plaintiff's request, Commerce’s grant-cap 
scheme was applied to the outstanding balances of the reconstruction 
loans as of the end of the review period. Plaintiff has not shown, nor is 
there adequate evidence in the record, that Commerce’s application of 
its grant-cap methodology is clearly flawed or unreasonable. Commerce 
found that the amount countervailed under the original short-term 
methodology does not exceed the limit imposed by the grant-cap rule. 
See C.R. Doc. 4 at (frame) 806. Consequently, the finding of Commerce 
that the reconstruction loans tested as grants do not exceed the grant- 
cap is upheld as supported by substantial evidence on the record, and 
otherwise in accordance with law. 19 U.S.C. § 1516a(b)(1)(B). 


4. Employment Promotion Grants: 


Plaintiff challenges ITA’s use of best information available to find 
that monies given to SSAB in the form of government employment pro- 
motion grants constitute countervailable subsidies. In short, plaintiff 
claims that certain information ITA needed was not specifically re- 
quested by ITA. 

In March 1977, in response to an economic recession in Sweden, the 
Swedish government provided employment grants to numerous Swed- 
ish companies in different industries, including SSAB. Preliminary Re- 
sults at 35,885. Designed to prevent layoffs, these grants covered “75 
percent of the wages and salaries of surplus workers who performed 
work at the company that was unrelated to the normal production ac- 
tivities.” Id. 

In the ITA questionnaire sent to SSAB (and to the government of 
Sweden) following ITA’s initiation of the administrative review in issue, 
SSAB was asked to respond to the following set of questions for each 
grant provided to it: 


a. The name of the government program and the government 
agency administering the grant program; and 


b. The purpose, eligibility requirements, date of government grant 

approval, date of receipt of funds, and all terms and conditions re- 

lating to receipt of the grant. 
A.R. Doc. 3 at 21-22. In the Final Results, Commerce stated that SSAB 
did not provide Commerce with information showing that SSAB was not 
relieved of costs and obligations it would have incurred absent the em- 
ployment promotion grants. As a result, Commerce relied on “best in- 
formation available” in concluding that the Swedish government 
assumed costs that SSAB otherwise would have had to pay. Final Re- 
sults at 31,716. 
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This Court finds Commerce’s determination to countervail the grants 
based upon substantial evidence and otherwise in accordance with law. 
Commerce properly used the best information available to it because it 
was not provided with adequate information to reach a determination. 
See 19 U.S.C. § 1677e. 

There is no dispute that SSAB received payments under the program. 
Commerce’s questionnaire was addressed to SSAB, the subject of Com- 
merce’s countervailing duty investigation. It was incumbent upon 
SSAB to provide, if it could, information demonstrating that the pay- 
ments made under the grant program were not subsidies. Information 
regarding SSAB’s costs and obligations under the grant program (or in 
its absence) was reasonably viewed by Commerce as important for it to 
reach a countervailing duty determination.6 

Plaintiff argues, however, that Commerce’s treatment of SSAB was 
arbitrary because identical grants made under the same program have 
been found not countervailable in another ITA determination, Final Af- 
firmative Countervailing Duty Determination: Certain Stainless Steel 
Hollow Products from Sweden, 52 Fed. Reg. 5794 (Feb. 26, 1987) (“Hol- 
low Products”). 

In the instant case, Commerce distinguished its prior determination 
in Hollow Products because the grants received by the companies in 
Hollow Products were not countervailable against those companies be- 
cause they “were not relieved of any obligations they otherwise would 
have incurred absent the employment promotion grants.” Final Results 
at 31,716.7 In Hollow Products, Commerce reached its determination 
following its verification process. Hollow Products at 5799. Verification 
is ITA’s confirmation procedure in which it verifies “the accuracy and 
completeness of submitted factual information.” 19 C.F.R. § 355.36(C). 

SSAB’s failure to submit information that would permit Commerce to 
determine whether or not or to what extent the grant was countervail- 
able left Commerce with little choice but to rely upon best information 
available. Commerce is not required to and should not perform guess- 
work in determining whether a government program is countervailable, 
and the law is plain that Commerce may use best information available 
to countervail subsidies when it is not provided with adequate informa- 


6 For instance, without cost information from SSAB, Commerce could not determine whether some or all the pay- 
ments received under the grant program offset any additional cost incurred by SSAB incident to the grant program, 
such as application fees or deposits. See, e.g., Viscose Rayon Staple Fiber from Sweden, Preliminary Results of the Ad- 
ministrative Review of Countervailing Duty Order, 46 Fed. Reg. 35,949, 35,950 (July 13, 1981). 


7 In Hollow Products, the ITA made the following findings with respect to the respondents’ costs and obligations sur- 
rounding the employment grants under the government program: 

At verification, we found that [Respondents’] were the only producers of SSHP that received grants under this 
program. We found that the companies were required to contribute either 25 percent of the affected employees’ 
salaries, or a portion of the costs related to the training/education courses. But for this government program, nei- 
ther of these companies would have been liable for expenses related to these employees who otherwise would have 
been dismissed. Because we saw no evidence that: (1) The classes were for jobs related to stainless steel production; 
or (2) that either of these companies was relieved of any expenses it otherwise would have incurred absent this 
program, we determine that no countervailable benefit was bestowed under this program. 


52 Fed. Reg. at 5799. 
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tion that it can verify. See 19 U.S.C. § 1677e; Ceramica Regiomontana, 
10 CIT at 406, 635 F. Supp. at 967. 


CONCLUSION 


Based upon the foregoing, Commerce’s findings in Final Results of 
Countervailing Duty Administrative Review on Certain Carbon Steel 
Products from Sweden, 54 Fed. Reg. 31,714 (Aug. 1, 1989) are upheld as 
based upon substantial evidence on the record, and otherwise in accor- 
dance with law. 

Plaintiff's motion is denied; action dismissed. 
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